Securities and Exchange Commission

limited to, a failure to file a Form 3,
which is required of all reporting per-
sons, and a failure to file a Form 5 in
the absence of the written representa-
tion referred to in paragraph (b)(2)(i) of
this section, unless the registrant oth-
erwise knows that no Form 5 is re-
quired.

NoTE: The disclosure requirement is based
on a review of the forms submitted to the
registrant during and with respect to its
most recent fiscal year, as specified above.
Accordingly, a failure to file timely need
only be disclosed once. For example, if in the
most recently concluded fiscal year a report-
ing person filed a Form 4 disclosing a trans-
action that took place in the prior fiscal
year, and should have been reported in that
year, the registrant should disclose that late
filing and transaction pursuant to this Item
for the most recent fiscal year, but not in
material filed with respect to subsequent
years.

(b) With respect to the disclosure re-
quired by paragraph (a) of this Item:

(1) A form received by the registrant
within three calendar days of the re-
quired filing date may be presumed to
have been filed with the Commission
by the required filing date.

(2) If the registrant:

(i) receives a written representation
from the reporting person that no
Form 5 is required; and

(ii) maintains the representation for
two years, making a copy available to
the Commission or its staff upon re-
quest, the registrant need not identify
such reporting person pursuant to
paragraph (a) of this ltem as having
failed to file a Form 5 with respect to
that fiscal year.

[57 FR 36449, Aug. 13, 1992, as amended at 61
FR 30391, June 14, 1996]

§228.406 (Item 406) Code of ethics.

(a) Disclose whether the small busi-
ness issuer has adopted a code of ethics
that applies to the small business
issuer’s principal executive officer,
principal financial officer, principal ac-
counting officer or controller, or per-
sons performing similar functions. If
the small business issuer has not
adopted such a code of ethics, explain
why it has not done so.

(b) For purposes of this Item 406, the
term code of ethics means written

§228.406

standards that are reasonably designed
to deter wrongdoing and to promote:

(1) Honest and ethical conduct, in-
cluding the ethical handling of actual
or apparent conflicts of interest be-
tween personal and professional rela-
tionships;

(2) Full, fair, accurate, timely, and
understandable disclosure in reports
and documents that a small business
issuer files with, or submits to, the
Commission and in other public com-
munications made by the small busi-
ness issuer;

(3) Compliance with applicable gov-
ernmental laws, rules and regulations;

(4) The prompt internal reporting of
violations of the code to an appropriate
person or persons identified in the
code; and

(5) Accountability for adherence to
the code.

(c¢) The small business issuer must:

(1) File with the Commission a copy
of its code of ethics that applies to the
small business issuer’s principal execu-
tive officer, principal financial officer,
principal accounting officer or con-
troller, or persons performing similar
functions, as an exhibit to its annual
report;

(2) Post the text of such code of eth-
ics on its Internet website and disclose,
in its annual report, its Internet ad-
dress and the fact that it has posted

such code of ethics on its Internet
website; or
(3) Undertake in its annual report

filed with the Commission to provide
to any person without charge, upon re-
quest, a copy of such code of ethics and
explain the manner in which such re-
quest may be made.

(d) If the small business issuer in-
tends to satisfy the disclosure require-
ment under Item 10 of Form 8-K re-
garding an amendment to, or a waiver
from, a provision of its code of ethics
that applies to the small business
issuer’s principal executive officer,
principal financial officer, principal ac-
counting officer or controller, or per-
sons performing similar functions and
that relates to any element of the code
of ethics definition enumerated in
paragraph (b) of this Item by posting
such information on its Internet
website, disclose the small business
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§228.501
issuer’s Internet address and such in-
tention.

Instructions to Item 406. 1. A small business
issuer may have separate codes of ethics for
different types of officers. Furthermore, a
code of ethics within the meaning of para-
graph (b) of this Item may be a portion of a
broader document that addresses additional
topics or that applies to more persons than
those specified in paragraph (a). In satisfying
the requirements of paragraph (c), a small
business issuer need only file, post or provide
the portions of a broader document that con-
stitutes a code of ethics as defined in para-
graph (b) and that apply to the persons speci-
fied in paragraph (a).

2. If a small business issuer elects to sat-
isfy paragraph (c) of this Item by posting its
code of ethics on its website pursuant to
paragraph (c)(2), the code of ethics must re-
main accessible on its website for as long as
the small business issuer remains subject to
the requirements of this Item and chooses to
comply with this Item by posting its code on
its Web site pursuant to paragraph (c)(2).

3. A small business issuer that is an Asset-
Backed Issuer (as defined in §240.13a-14(g)
and §240.15d-14(g) of this chapter) is not re-
quired to disclose the information required
by this Item.

[68 FR 5127, Jan. 31, 2003]

§228.501 (Item 501) Front of registra-
tion statement and front cover of
prospectus.

The small business issuer must fur-
nish the following information in plain
English. See §230.421(d) of Regulation C
of this chapter.

(a) Limit the outside front cover page
of the prospectus to one page and in-
clude the following information:

(1) The registrant’s name. A foreign
registrant also must give the English
translation of its name,;

(2) The title, amount, and description
of securities offered. If the underwriter
has any arrangement with the issuer,
such as an over-allotment option,
under which the underwriter may pur-
chase additional shares in connection
with the offering, indicate that this ar-
rangement exists and state the amount
of additional shares that the under-
writer may purchase under the ar-
rangement;

(3) If there are selling security hold-
ers, a statement to that effect;

(4) Whether any national securities
exchange or the Nasdag Stock Market
lists the securities offered, naming the
particular market(s), and identifying

17 CFR Ch. Il (4-1-03 Edition)

the trading symbol(s) for those securi-
ties;

(5) A cross-reference to the risk fac-
tors section, including the page num-
ber where it appears in the prospectus.
Highlight this cross-reference by
prominent type or in another manner;

(6) Any legend or statement required
by the law of any state in which the se-
curities are offered;

(7) A legend that indicates that nei-
ther the Securities and Exchange Com-
mission nor any state securities com-
mission has approved or disapproved of
the securities or passed on the ade-
quacy or accuracy of the disclosures in
the prospectus. Also make clear that
any representation to the contrary is a
criminal offense. You may use one of
the following or other clear, plain lan-
guage:

Example A: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or passed upon the adequacy
or accuracy of the prospectus. Any represen-
tation to the contrary is a criminal offense.

Example B: Neither the Securities and Ex-
change Commission nor any state securities
commission has approved or disapproved of
these securities or determined if this pro-
spectus is truthful or complete. Any rep-
resentation to the contrary is a criminal of-
fense.

(8) If you are not a reporting com-
pany and the preliminary prospectus
will be circulated, as applicable:

(i) A bona fide estimate of the range
of the maximum offering price and
maximum number of shares or units of-
fered; or

(if) A bona fide estimate of the prin-
cipal amount of debt securities offered;

(9)(i) Name(s) of the lead or man-
aging underwriter(s) and an identifica-
tion of the nature of the underwriting
arrangements;

(i) If the offering is not made on a
firm commitment basis, a brief descrip-
tion of the underwriting arrangements;

(iii) If you offer the securities on a
best efforts or best efforts minimum/
maximum basis, the date the offering
will end, any minimum purchase re-
quirements, and whether or not there
are any arrangements to place the
funds in an escrow, trust, or similar ac-
count; and
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